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have unreasonably created or increased the risk of injury to the
662
tenant from the criminal activity of a third party.
VIII. JUVENILE DELINQUENCY LAW

A.

Restitution
Justice McHugh held in State v. M.D.J.6 63 that
[a] trial judge may order restitution as part of a "program of
treatment or therapy" designed to aid in the rehabilitation of the
child in a juvenile case when probation is granted under W.Va.
Code, 49-5-13 [1978]. Such order, however, must be reasonable in
its terms and within the child's ability to perform.6 4

B.

SubstanceAbuse

Justice McHugh held in State ex rel. M.K. v. Black66 that "[u]nder the
provisions of W.Va. Code, 16-1-10(19) [1983], W.Va. Code, 27-1A-11 [1983], and
W.Va. Code, 27-5-9 [1977], the West Virginia Department of Health, through its
Director and other personnel, has an affirmative duty to provide a comprehensive
66 6
program for the care, treatment and rehabilitation of juvenile substance abusers.,
IX. LAWYER DISCIPLINARY LAW

A.

West Virginia Supreme Court of Appeals Authority to Regulate the
Practiceof Law

Justice McHugh commented upon the West Virginia Supreme Court of
Appeals' authority to regulate the practice of law in Committee on Legal Ethics of
West Virginia State Bar v. Ikner.667 The court held:
Under the authority of the Supreme Court of Appeal's inherent
power to supervise, regulate and control the practice of law in this
State, the Supreme Court of Appeals may suspend the license of a
lawyer or may order such other actions as it deems appropriate,
after providing the lawyer with notice and an opportunity to be
662
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heard, when there is evidence that a lawyer (1) has committed a
violation of the Rules of Professional Conduct or is under a
disability and (2) poses a substantial threat of irreparable harm to
the public until the underlying disciplinary proceeding has been
resolved.68
B.

Admission to PracticeLaw

In the case Sargus v. West Virginia Board of Law Examiners,669 Justice
McHugh addressed the federal constitutionality of a residency requirement for
admission to practice law in the state. Justice McHugh held:
The requirement in Rule 1.000 of the West Virginia Code of Rules
for Admission to the Practice of Law that an applicant for
admission to the West Virginia State Bar must be a resident of
West Virginia more than thirty (30) days prior to taking the bar
examination is discriminatory against nonresidents in violation of
the Privileges and Immunities Clauses contained in article IV,
section 2, clause 1 of the United States Constitution and section 1
of the Fourteenth Amendment to the United States Constitution. 67 0
Several matters involving admission to practice law were presented to
Justice McHugh in Matter of Dortch."'1 The court held initially that "[p]ursuant to
Rules 4.2(b), 5.0 and 5.2(b) of the Rules for Admission to the Practice of Law, in
order to be eligible for admission to the practice of law in this State, an applicant
must prove that he or she possesses good moral character." 672 Justice McHugh held
next that
[w]hen assessing the moral character of an applicant whose
background includes a criminal conviction, the following factors
should be considered: (1) The nature and character of the offenses
committed; (2) The number and duration of offenses; (3) The age
and maturity of the applicant when the offenses were committed;
(4) The social and historical context in which the offenses were
committed; (5) The sufficiency of the punishment undergone and
restitution made in connection with the offenses; (6) The grant or
denial of a pardon for offenses committed; (7) The number of
years that have elapsed since the last offense was committed, and
the presence or absence of misconduct during that period; (8) The
668
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applicant's current attitude about the prior offenses (e.g.,
acceptance of responsibility for and renunciation of past
wrongdoing, and remorse); (9) The applicant's candor, sincerity
and full disclosure in the filings and proceedings on character and
fitness; (10) The applicant's constructive activities and
accomplishments subsequent to the criminal convictions; and (11)
The opinions of character witnesses about the applicant's moral
fitness. These
factors are intended to be illustrative rather than
73
exhaustive.
Justice McHugh concluded in Dortch that
[e]ven though, pursuant to Rule 7.0 of the Rules for Admission to
the Practice of Law, the West Virginia Board of Law Examiners
issues a certificate of eligibility, and files it along with a character
report, with this Court, for an applicant for admission to the
practice of law, this Court is not required to admit that applicant.
If this Court determines that the applicant possesses the necessary
qualifications for admission, it will, pursuant to its inherent power
to define, regulate and control the practice of law in this State,
admit the applicant to the practice of law. However, if this Court
determines that the applicant does not possess the necessary
qualifications for admission, it will, pursuant to its inherent power
to define, regulate and control the practice of law in this State,
deny the applicant's admission to the practice of law. 67 4
C.

Suspension of Law License

In the case of Committee on Legal Ethics of the West Virginia State Bar v.
Karl,675 Justice McHugh discussed some of the consequences of an attorney's
license being suspended. Justice McHugh held:
Pursuant to article II, section 4 of the By-Laws of the West
Virginia State Bar, a lawyer, whose license to practice law has
been suspended, shall not be enrolled as an inactive member of the
State Bar while such license is suspended. Furthermore, a judge of
a court of record in this State shall not be enrolled as an inactive
member of the State Bar if his or her license to practice law has
been suspended. Because a judge of a court of record must attain
inactive status through enrollment and without suspension, a
lawyer, whose license to practice law has been suspended, does
not satisfy the fundamental standards of conduct required of a
673
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lawyer to assume or hold judicial office as prescribed by this
Court pursuant to article VIII, section 8 of the West Virginia
Constitution.'
Justice McHugh held in Committee on Legal Ethics of the West Virginia
State Bar v. Keenan67 that
[a] suspended attorney who fails to comply with the provisions of
article VI, section 28 of the By-Laws of the West Virginia State
Bar may have his or her license to practice law annulled upon
proof by the Committee on Legal Ethics of the West Virginia
State Bar by full, preponderating and clear evidence that the
suspended attorney failed to comply with the provisions. 67 8
D.

Duty of Confidentiality

Justice McHugh explained the extent of the meaning of confidentiality in
the case of Lawyer DisciplinaryBoardv. McGraw.679 Justice McHugh held that
[ulnike the evidentiary attorney-client privilege recognized under
West Virginia Rules of Evidence 501, a lawyer's ethical duty of
confidentiality under Rule 1.6 of the Rules of Professional
Conduct applies to all information relating to representation of a
client, protecting more than just "confidences" or "secrets" of a
client. The ethical duty of confidentiality is not nullified by the
fact that the information is part of a public record or by the fact
60
that someone else is privy to it.
E.

Aggravating Factors

In Committee on Legal Ethics of West Virginia State Bar v. Tatterson,68 '
Justice McHugh held that "[pirior discipline is an aggravating factor in a pending
of the attorney to
disciplinary proceeding because it calls into question the "fitness
62
continue to practice a profession imbued with a public trust.",
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Criminal Conviction

Justice McHugh held in Committee on Legal Ethics of West Virginia State
Bar v. Higinbotham68 that
[w]here a lawyer has pleaded guilty to a charge of willful failure
to file a federal income tax return and it also appears that the
lawyer has failed to file federal income tax returns for a period of
nine consecutive years, and has thereby violated DR 1-102(A)(6)
of the Code of Professional Responsibility, a six-month
suspension from the practice of law is an appropriate disciplinary
sanction. 6
G.

Improperly Obtaining Witness Testimony

In the case of Committee on Legal Ethics of the West Virginia State Bar v.
Sheatsley, 65 the propriety of an attorney obtaining a witness's testimony was at
issue. Justice McHugh held:
Disciplinary Rule 7-109(C) of the Code of Professional
Responsibility, effective through December 31, 1988, (which has
substantively been incorporated into Rule 1.8(k) of the Rules of
Professional Conduct, effective January 1, 1989) is violated when
a lawyer acquiesces in the payment of compensation to a witness
contingent upon the content of his testimony or the outcome of the
case. Therefore, when the Committee on Legal Ethics of the West
Virginia State Bar proves by full, preponderating and clear
evidence that a lawyer prepared an agreement that provided for
the payment of compensation upon a favorable resolution of the
case involving the lawyer's client and such agreement further
reflected the possibility that the person to whom the compensation
would be given may be a witness in that case, such lawyer is
subject to appropriate disciplinary sanctions.68 6
H.

Excessive Attorney Fees

Justice McHugh stated in Committee on Legal Ethics of West Virginia
State Bar v. Tatterson687 that "[i]n the absence of any real risk, an attorney's
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purportedly contingent fee which is grossly disproportionate to the amount of work
required is a "clearly excessive fee" within the meaning of Disciplinary Rule
2-106(A). '' 688 The opinion also determined:
If an attorney's fee is grossly disproportionate to the services
rendered and is charged to a client who lacks full information
about all of the relevant circumstances, the fee is "clearly
excessive" within the meaning of Disciplinary Rule 2-106(A),
even though the client has consented to such fee. The burden of
proof is upon the attorney to show the reasonableness and fairness
of the contract for the attorney's fee. 9
The question of appropriate attorney fees in workers' compensation
litigation was addressed by Justice McHugh in the disciplinary case of Committee
on Legal Ethics of the West Virginia State Bar v. Coleman.690 Justice McHugh said
initially that "[u]nder W.Va. Code, 23-5-5 [1975], an attorney's fee for assisting a
workers' compensation claimant in obtaining a permanent total disability award,
consisting of accrued and future benefits, is not to exceed twenty percent of the
6 91
accrued and future benefits as one award subject to the 208-week limitation.
Justice McHugh also held:
Where an attorney bases his or her fee upon a good faith
interpretation of an ambiguous fee-limiting statute, the attorney's
fee is not "an illegal or clearly excessive fee" under Disciplinary
Rule 2-106(A), for the
purpose of imposing disciplinary sanctions
692
against the attorney.
L

Ethical Duties of Prosecutor

Justice McHugh examined the duty of a prosecutor to disclose evidence to
a defendant in the case of Lawyer Disciplinary Board v. Hatcher.93 Justice
McHugh held:
A prosecutor in West Virginia, as an attorney licensed to practice
law in this State, is subject to the rules of ethics currently set forth
in the West Virginia Rules of Professional Conduct. Concomitant
with the duty of a prosecutor to seek justice, rather than merely to
688
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convict, is a duty to disclose evidence which is known to the
prosecutor tending to exculpate the accused in a criminal
proceeding. In addition to the risk of bringing reversible error to
the criminal proceeding, a prosecutor, who knowingly fails to
make a timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the guilt
of the accused or mitigates the offense, also runs the risk of
violating the West Virginia Rules of Professional Conduct,
particularly Rule 3.8, concerning the special responsibilities of a
prosecutor. 694
J.

Holding DisciplinaryProceedingin Abeyance
In Committee on Legal Ethics of The West Virginia State Bar v. Wilson 6 9 5

Justice McHugh stated:
An attorney who is the subject of a pending disciplinary
proceeding under sections 23 and 25 of article VI of the By-Laws
of the West Virginia State Bar may obtain an order from this
Court holding the disciplinary proceeding in abeyance if, and only
if, the attorney, pursuant to subsection (c) of section 26 of article
VI of the By-Laws of the West Virginia State Bar, contends
explicitly that he or she is suffering currently from a disability by
reason of mental or physical infirmity or illness, or because of
addiction to drugs or intoxicants, which makes it impossible for
the respondent attorney to practice law currently and to defend
himself or herself adequately in the disciplinary proceeding. If,
after any such contention, it is determined subsequently that the
attorney is not incapacitated to that extent, this Court, under
subsection (c) of section 26 of article VI of the By-Laws of the
West Virginia State Bar, will direct the resumption of the
disciplinary proceeding against the respondent. The disciplinary
proceeding ultimately would be dismissed only if the attorney's
mental illness, at the time of the offense, rendered him or her
unable to form the intent which is an element of the offense
charged.696
K.

Burden of Proof

Justice McHugh clarified the burden of proof in lawyer disciplinary

694

Id. at Syl. Pt. 4.

695

408 S.E.2d 350 (W. Va. 1991).

696

Id. at Syl. Pt. 2.

Disseminated by The Research Repository @ WVU, 2002

7

West Virginia Law Review, Vol. 102, Iss. 5 [2002], Art. 13

A TRIBUTE TO THOMAS E. McHUGH

Special]

matters in the case of Lawyer DisciplinaryBoard v. McGraw.697 The opinion held
that
Rule 3.7 of the Rules of Lawyer Disciplinary Procedure, effective
July 1, 1994, requires the Office of Disciplinary Counsel to prove
the allegations of the formal charge by clear and convincing
evidence. Prior cases which required that ethics charges be proved
by full, preponderating and clear evidence are hereby clarified.698
X. JUDICIAL DISCIPLINARY LAW

A.

Constructionof Judicial Code of Ethics

In Matter of Karr,699 Justice McHugh held that "[w]hen the language of a
canon under the Judicial Code of Ethics is clear and unambiguous, the plain
meaning of the canon is to be accepted and followed without resorting to
interpretation or construction."700
B.

PublicStatements by JudicialOfficer
Justice McHugh held in Matterof Hey 0 that

[u]nder Canon 3A(6) of the Judicial Code of Ethics [1976] judges'
public statements shall be considered to be in the "course of their
official duties" when the statement is part of an official duty, or
related to an official duty, or is sought from or given by the judge
because of his or her official position.r 2
C.

Ex ParteCommunication

Justice McHugh examined ex parte conduct by a magistrate in a criminal
case affecting the sentence of a defendant in the disciplinary case of Matter of
Mendez.703 Justice McHugh held:
Where a magistrate sentenced a defendant to 60 days in jail, to be
served upon weekends only, upon the misdemeanor offense of
697
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